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SELYA, Circuit Judge. This appeal is the |atest in an
ever-lengthening line of <cases trailing in the wake of
Congress's enactnment of a limtation period for the filing of

federal habeas petitions. See, e.q., Delaney v. Matesanz, 264

F.3d 7 (1st Cir. 2001); Neverson v. Bissonnette, 261 F.3d 120

(1st Cir. 2001); Gaskins v. Duval, 183 F.3d 8 (1st Cir. 1999)
(per curiam. The I|imtation period 1is part of the
Antiterrorismand Effective Death Penalty Act (AEDPA), Pub. L.
No. 104-132, 110 Stat. 214 (1996). The statute of limtations
for federal review of state prisoners' habeas applications is
codified at 28 U S.C. § 2244(d)(1).

Under this provision, "[a] 1l-year period of limtation
shall apply to an application for a wit of habeas corpus by a
person in custody pursuant to the judgnent of a State court."”
28 U.S.C. § 2244(d)(1). Wth exceptions not rel evant here, this
one-year limtation period starts to accrue on "the date on
which the [state-court] judgnent becane final by the concl usion
of direct review or the expiration of the tinme for seeking such
review. " Id. Applying this fornulation, the United States
District Court for the District of Maine dismssed as tinme-

barred a habeas application filed by petitioner-appellant Dani el



J. Donovan, a state prisoner.!? Donovan now invites us to
reinstate his application. W decline the invitation.

Backagr ound

On February 5, 1996, a state-court jury convicted the
petitioner of gross sexual assault. See Me. Rev. Stat. Ann
tit. 17-A, 8 253 (Supp. 1996). The trial judge sentenced himto
a term of twenty years (five suspended) and ordered him
i ncar cer at ed. Mai ne' s highest court (the Law Court) affirmed
the conviction on August 8, 1997. State v. Donovan, 698 A 2d
1045, 1049 (Me. 1997).

On February 12, 1998, the petitioner deliveredto state
correctional authorities a pro se petition for post-conviction
relief. That petition was docketed in the state superior court
five days later. The court appointed counsel and, after an
evidentiary hearing, concluded that the petition was groundl ess.
The petitioner filed a notice of appeal which, under Mine | aw,

doubl ed as a request for a certificate of probable cause (CPC).

The dism ssal occurred after the district judge accepted
and | argely adopted the detailed report and recommendati on of a
magi strate judge. For sinplicity's sake, we do not distinguish
between the two judicial officers. Rat her, we take an
institutional view and refer to the findings and determ nations
bel ow as those of the district court.
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See Me. Rev. Stat. Ann. tit. 15, § 2131(1). On December 22
1999, the Law Court denied the CPC, thus term nating the appeal .?2
On Septenber 23, 2000, the petitioner, acting pro se,
delivered to prison authorities an application seeking federal
habeas reli ef. See 28 U S.C. § 2254. This application was

docketed in the federal district court three days later. Citing

the one-year limtation period, the court rejected it, but
granted a certificate of appealability. 1d. 8§ 2253(c). This
appeal ensued. Before us, the petitioner is represented by
counsel .

Frani ng the |ssues

Any discussion of tinmeliness nust start with the Law
Court's rejection of the petitioner's direct appeal on August 8,
1997. G ving the petitioner the benefit of the ninety-day grace
period for seeking certiorari review by the United States
Supreme Court, 28 U.S.C. 8 2101(c), the district court ruled
t hat the one-year statute of limtations began to accrue on the
day after this grace period ended: Novenber 7, 1997. The court
counted forward 101 days and t hen stopped the accrual process as

of February 17, 1998 —the date on which the petitioner filed

2The Law Court's order was dated Decenmber 20, 1999, but not
entered on the court's docket until two days |ater. In our
view, the latter date controls.
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for state post-convictionrelief. Seeid. 8§ 2244(d)(2) (tolling
the limtation period for such time as "a properly filed
application for State post-conviction or other collateral review
with respect to the pertinent judgnment . . . is pending"); see

al so Neverson, 261 F.3d at 125 (explaining the operation of this

tolling provision).

Noting that the Law Court denied a CPC (and, thus
ended the petitioner's quest for state post-conviction relief)
on December 22, 1999, the court resumed the count as of Decenber
23. At that point, there were 264 days left within which to
seek federal habeas review. The court determ ned that this 264-
day wi ndow closed on September 11, 2000. The petitioner's
federal habeas application is deened filed, under the prisoner
mai | box rule, on Septenber 23, 2000. See Nara v. Frank, 264
F.3d 310, 315 (3d Cir. 2001) (explaining that "if an inmate is
confined in an institution, his notice of appeal (or federa
habeas petition) will be tinely if it is deposited in the

institution's internal mail systemon or before the | ast day for

filing"); see also Houston v. Lack, 487 U.S. 266, 276 (1988);

Morales-Rivera v. United States, 184 F.3d 109, 110-11 (1st Cir.

1999) (per curiam. The petitioner did not act until after that
dat e. Thus, the court considered his federal habeas action

time-barred (twelve days |ate) absent a showing of sone
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sufficiently excusatory set of circunmstances. Discerning none,
the court dism ssed the application.

The petitioner charts two routes to a potential safe
harbor. First, he questions the count itself, saying that his
application for federal habeas review would have been adjudged
tinmely had the court given him the benefit of all excluded
periods. Second, he asseverates that equitable tolling should
apply to extend the limtation period and assigns error to the
district court's rejection of that asseveration. W follow each

of these routes to its logical conclusion.

Ti nel i ness

The petitioner's argument for tineliness hinges on his
contention that the district <court nmde three separate
conputational errors. First, the petitioner nmintains that he
delivered his state petition for post-conviction review to
prison authorities on February 12, 1998, and that under the
prisoner mail box rule, the district court should have given him
the benefit of the five days that el apsed between that date and
the date on which his petition was docketed in the state

superior court. Second, he attenpts to invoke Federal Rule of
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Civil Procedure 6(e), arguing that, inasmuch as he received
notice of the denial of his direct appeal by mail, the district
court shoul d have given himthe benefit of three additional days
in calculating the expiration of the tine for seeking certiorari
reviewin the United States Suprene Court. Finally, he asserts
that his petition for state post-conviction review was pendi ng
until he received notice of the denial of the CPC, and that the
district court should have given him the benefit of the five
days that elapsed from the effective date of the Law Court's
order (Decenmber 22, 1999) to the date of receipt of notice
(Decenber 27, 1999). Since no two of these contentions yield
the twel ve days needed to bring the petitioner's federal habeas
application within the limtation period, the petitioner nmust
prevail on all of themto succeed on his tinmeliness initiative.

We need not tarry. Because we find the petitioner's
second and third contentions nmeritless, his tineliness argunent
fails. Consequently, it is unnecessary for us to express an
opinion on the applicability vel non of the prisoner mail box

rule to a state-court petition for post-conviction relief.3

3Courts have di sagreed about whether this is a question of
state or federal |aw. Conpare Adans v. LeMaster, 223 F.3d 1177,
1181 (10th Cir. 2000) (concluding that state |aw governs and,
t hus, that the prisoner mail box rule ought not to be applied to
a state-court petition for post-conviction relief when
determning tolling under 28 U S.C. § 2244(d)(2)), with Saffold

v. New and, 250 F.3d 1262, 1268-69 (9th Cir. 2001) (holding to
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A

Additional Tinme due to Miiling

Citing Federal Rule of Civil Procedure 6(e), the
petitioner theorizes that three days should be added to the one-
year deadline for filing his federal habeas application.* His
t hi nking runs along the followng lines. As the district court
recogni zed, section 2244(d)(1) provides for tolling during the
ni nety-day period in which the petitioner would have been
allowed to ask the United States Suprenme Court to grant
certiorari to reviewthe Law Court's denial of his direct appeal
(the fact that the petitioner did not seek certiorari 1is
immaterial). The petitioner concludes that this ninety-day
period did not expire on Novenber 6, 1997 (as determ ned by the

district court), but, rather, on Novenmber 9, 1997. In support

the contrary), cert. granted, 122 S. C. 393 (Cct. 15, 2001).
We need not decide that question here. We note in passing,
however, that to the extent (if at all) this is a question of
state |law, the Law Court has reserved decision on whether to
adopt the prisoner mailbox rule. See Finch v. State, 736 A 2d
1043, 1043 n.1 (Me. 1999).

4“The rul e provides:

Whenever a party has the right or is required to do
sone act or take sone proceedings within a prescribed
period after the service of a notice or other paper
upon the party and the notice or paper is served upon
the party by mil, 3 days shall be added to the
prescri bed period.

Fed. R Civ. P. 6(e) (2000) (anended Dec. 1, 2001).
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of this conclusion, he notes that notice of the adverse judgnment
was mailed to him and suggests that, due to this circunstance,
t he habeas court should have i nvoked Rule 6(e) and waited three
days before starting to count the ninety-day period. The
respondent counters that this claim was not raised bel ow and

urges us to hold that it has been forfeited. See, e.qg., Clauson

v. Smith, 823 F.2d 660, 666 (1st Cir. 1987).

Because the forfeiture question is nurky, we choose to
address the claimhead-on. W recently have recognized "[t] he
prevailing view. . . that Rule 6(e) does not apply to statutes

of limtation.” Berman v. United States, 264 F.3d 16, 19 (1st

Cir. 2001). This is because Rule 6(e), in ternms, "is centrally
concerned with what a 'party' does and a 'party' operates within
the framework of an existing case. By contrast, statutes of
limtation . . . govern the time for comencing an action." 1d.
That rationale is dispositive here.

28 U.S.C. 8 2101(d), in conjunction with Supreme Court
Rule 13(1), nerely establishes a ninety-day interval wthin
whi ch an aggrieved litigant nmay file a petition for certiorari

following entry of a judgnment of a state court of last resort.?®

The applicable statute provides:

The tinme for appeal or application for a wit of
certiorari to review the judgnent of a State court in
a crimnal case shall be as prescribed by rules of the
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Neither the certiorari statute nor the inplenmenting Supreme
Court rule triggers the prophylaxis of Rule 6(e) because neither
of them in the |anguage of that rule, requires a party to take
any action "within a prescribed period of tinme after the service
of a notice" upon the party. Rather, both unanbi guously require
filing within ninety days after entry of a judgnent. G ven this
structure, Rule 6(e) cannot serve to enlarge the time period for
filing a petition for certiorari followng entry of a judgnment

affirmng a crimnal conviction. See 1 James Wn Mbore, Moore's

Federal Practice 8 6.05[3] at 6-35 (3d ed. 1999) (explaining

that Rule 6(e) does not apply to tine periods that begin with

the filing in court of a judgnment or an order); see also Flint
v. Howard, 464 F.2d 1084, 1087 (1st Cir. 1972) (per curiam.
Consequently, there is no basis for additional tolling.

B

Pendency

Suprene Court.

28 U.S.C. 8§ 2101(d). The applicable court rule is to the sane
effect:

[A] petition for a wit of certiorari to review
a judgnent in any case, civil or crimnal, entered by
a state court of last resort is timely when it is
filed with the Clerk of this Court within 90 days
after entry of the judgnent.

Sup. Ct. R 13(1).
_11_



The tolling provision contained in 28 US. C 8§
2244(d) (2) speaks in ternms of periods of time during which an
application for state post-conviction reviewis "pending." The
petitioner argues that his state-court petition for post-
conviction review was "pending" within the neaning of this
statute until his counsel received notice that the Law Court had
deni ed the application for a CPC

Thi s argunment is refuted by the unanbi guous text of the
Mai ne post-conviction reviewstatute. That statute specifically
provi des that "[d]enial" of a CPC concludes the proceedi ng. M.
Rev. Stat. Ann. tit. 15, § 2131(1) (stating explicitly that
deni al "constitutes finality"). Thus, the petition for post-
conviction relief was pending only until the Law Court denied
the application for a CPC This occurred when the order of
deni al was entered on the Law Court's docket, i.e., on Decenber
22, 1997. See supra note 2.

We think that this construction is conpelled by the
Mai ne statute. Moreover, this construction is a natural one.
Courts seem wuniformy to have assumed, wthout extended
di scussion, that the date of judgnent, rather than the date that
notice of judgnment is received, controls for conputational

pur poses under 28 U.S.C. § 2244(d)(2). E.qg., Adanms v. LeMaster,

223 F. 3d 1177, 1180 (10th Cir. 2000); Wllianms v. Cain, 217 F.3d
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303, 309-11 (5th Cir. 2000). Confirmng this intuition, the

Second Circuit recently addressed the problem and held, in the

context of a New York statute that is nuch nore opaque than its

Mai ne counterpart, that the date of judgnment governs.® GCerac

v. Senkowski, 211 F.3d 6, 9 (2d Cir. 2000). Hence, the district

court did not err in resum ng the count on Decenber 23, 1997.
LV.

Equi table Tolling

The petitioner's fallback positionis that the district
court should have applied the doctrine of equitable tolling to
permt his federal habeas petition to proceed. The district
court entertained this possibility but rejected it on the
nmerits. We review that ruling for abuse of discretion, m ndfu
of the "highly deferential" nature of our oversight. Delaney,
264 F.3d at 13-14.

There is, of course, a threshold question: whether,
as a matter of law, equitable tolling is available, even in a

factually appropriate case, in respect to section 2244(d)(1).

The lone authority relied upon by the petition for a
contrary readi ng of section 2244(d)(2) is Bennett v. Artuz, 199
F.3d 116 (2d Cir. 1999). That decision, at first blush,
contai ns | anguage supportive of the petitioner's position, see
id. at 120, but that |anguage was clarified by the Second
Circuit in Ceraci v. Senkowski, 211 F.3d 6, 9 (2d Cir. 2000).
As clarified, Bennett does not advance the petitioner's cause.
| ndeed, the Geraci court rejected an argunent virtually
identical to the one made by the present petitioner. See id.
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This question is not free fromdoubt. See id. at 14 (discussing
the matter and declining to resolve it). Like Delaney, the case
at hand does not require us to decide whether a federal court
ever can apply equitable tolling to aneliorate the AEDPA' s one-
year limtation period. Here, the district court squarely
confronted the petitioner's equitable tolling claimand rejected
it on the facts. Assum ng, for argunent's sake, that equitable
tolling is available in theory, the record conpels the
conclusion that the district court did not abuse its discretion
in w thhol di ng that anodyne.

The party who seeks to invoke equitable tolling bears
the devoir of persuasion and nust, therefore, establish a
conpel l'ing basis for awardi ng such relief. [1d. W have nade it
pellucid "that equitable tolling, if available at all, is the
exception rather than the rule; [and that] resort to its
prophylaxis is deemed justified wonly in extraordinary
circunst ances. " ILd. The district court found that the
petitioner had not denonstrated the existence of extraordinary
ci rcunmst ances such as would warrant equitable tolling. W test
t hat finding.

The petitioner prem ses his claimof equitable tolling
on a delay in obtaining the transcript of the evidentiary

hearing held in the state superior court in connection with his
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state petition for post-conviction review That delay was
unfortunate — but largely beside the point. After all, the
district court explicitly found that the petitioner did not need
that transcript in order to file a federal habeas application
and this finding has deep roots in the record.

The habeas application nerely realleged two grounds
asserted in pleadings previously filed on the petitioner's
behal f in the state post-conviction proceedings. All that the
petitioner had to do to place those avernents in issue in the
federal court proceeding was to "set forth in sunmary formthe
facts supporting each of the grounds.” Rules Governing Section
2254 Cases in the United States District Courts, 4.2(c). I'n
addition, the petitioner had attended the post-conviction
evidentiary hearing and, thus, knew what had transpired at that
session. G ven the |l ack of any need for particularity, citation
to the transcript was unnecessary in order to all ege the grounds
for federal habeas relief. It follows that the state court's

delay in furnishing the petitioner with the transcript did not

establish a basis for equitable tolling. See Gassler v. Bruton,
255 F.3d 492, 495 (8th Cir. 2001) (rejecting equitable tolling
argument based on alleged delay in receipt of a transcript);

Brown v. Cain, 112 F. Supp. 2d 585, 587 (E.D. La. 2000) (holding

transcri pt unnecessary to prepare habeas petition); Fadayiro v.
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United States, 30 F. Supp. 2d 772, 779-80 (D.N.J. 1998) (hol di ng

delay in receiving transcripts not sufficiently extraordinary to

justify application of equitable tolling); United States v. Van

Poyck, 980 F. Supp. 1108, 1110-11 (C. D. Cal. 1997) (holding
delay in receipt of transcri pt not an "extraordinary
circunstance[]" sufficient to justify equitable tolling).

We need not cite book and verse in connection with the
district court's finding. What matters is that the court
pai nstakingly weighed and analyzed the totality of the
circunstances (including the "delayed transcript" claim and
reached a rational —though not inevitable —conclusion. G ven
the court's detailed explanation, there is no principled way in
which we can disturb its considered refusal to apply the
doctrine of equitable tolling to resurrect the petitioner's

ti me-barred habeas application. Cf. Ilrwin v. Dep't of Veterans

Affairs, 498 U S. 89, 96 (1990) (explaining that equitable
tolling "do[es] not extend to what is at best a garden variety
cl ai m of excusabl e neglect").

| f nore were needed — and we doubt that it is —the
district court also found that the petitioner had received his
copy of the evidentiary hearing transcript no later than July
24, 2000. At that point, he had nore than seven weeks left in

the limtation period within which to prepare and file his
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f ederal habeas application. W agree with the |lower court that
the petitioner has not adequately shown why that interval was
insufficient to permt timely filing.

The petitioner's assertion that his pro se status
sonehow entitles himto equitable tolling is wi de of the mark.
Whil e pro se pleadings are to be liberally construed, see, e.q.,
Johnson v. Rodriguez, 943 F.2d 104, 107 (1st Cir. 1991), the
policy of |liberal construction cannot plausibly justify a
party's failure to file a habeas petition on time. Indeed, we
rejected a virtually identical argument in Del aney, explaining
that, "[i]n the context of habeas clains, courts have been | oath
to excuse late filings sinmply because a pro se prisoner m sreads
the law." 264 F.3d at 15 (citing representative cases).

To sumup, the district court found that the petitioner
had no conpelling need for the hearing transcript in order to
prepare his federal habeas application; and that, in all events,
the petitioner dawdl ed for nearly two nonths after receiving it
before he filed his application. 1In view of these supportable
findings, we discern no abuse of discretion in the court's
ultimate conclusion that the petitioner did not establish the
kind of extraordinary circunstances that are necessary to
justify equitable tolling. After all, "equitable tolling is

strong nedici ne, not profligately to be dispensed," id., and the
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trial court's judgnent about so factbound a matter is entitled

to consi derabl e respect.

V.

Concl usi on

We need go no further. As the district court found,
t he habeas petition was tinme-barred and equitable tolling was
not available to salvage it. The court, therefore, properly

term nated the proceeding.

Affirned.
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